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STATEMENT OF THE CASE
Nature of the Case
Erik Sherman Trenkle and his significant other, Misty Bacus, were involved in a
physical altercation that took place in the presence of their minor son, K.T. After a
mistrial in his first trial and a hung jury in his second trial, the jury in his third trial found
Mr. Trenkle guilty of felony domestic violence in the presence of a child.
On appeal, Mr. Trenkle asserts the district court erred when it denied his request
for a defense of property jury instruction.
Statement of the Facts and Course of Proceedings
Mr. Trenkle and Ms. Bacus were in a committed relationship for fourteen years
and had three children together. (See Trial Tr., p.138, Ls.2-13.)1 At the time of the
incident at issue here, their daughter S.T. was eight years old, their older son K.T. was
three years old, and their younger son J.T. was nine months old. (Trial Tr., p.138,
Ls.14-21.) K.T. was legally blind and quadriplegic, and required special care. (Trial
Tr., p.139, L.8 – p.140, L.1.) Ms. Bacus lived in an apartment with the three children,
but Mr. Trenkle did not live there because K.T. would lose some of the medical benefits
he received through Ms. Bacus being a single parent. (See Trial Tr., p.140, L.5 – p.141,
L.5.)

On cross-examination at Mr. Trenkle’s third trial, Ms. Bacus testified that

Mr. Trenkle was at her apartment a couple days a week. (Trial Tr., p.185, L.17 – p.186,
L.3.)

All citations to the Trial Transcript refer to the transcript of Mr. Trenkle’s third trial,
which took place from March 17 to March 19 of 2015. The Trial Transcript also includes
the transcript of Mr. Trenkle’s May 1, 2015 sentencing hearing.
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Ms. Bacus testified that one evening, she drank two tallboy Clamato Bud Lights
and used marijuana after the children went to sleep. (Trial Tr., p.141, L.23 – p.142,
L.10.) Earlier that day, she had told Mr. Trenkle not to come to her apartment in Boise
because they had had an altercation the night before. (Trial Tr., p.142, Ls.16-23.) On
cross-examination, Ms. Bacus clarified the altercation was not physical.

(Trial

Tr., p.187, Ls.7-13.) Ms. Bacus was concerned that Mr. Trenkle was being unfaithful.
(Trial Tr., p.142, L.24 – p.143, L.4.) However, Mr. Trenkle arrived at the apartment later
that evening. (Trial Tr., p.143, Ls.10-13.) At that time, S.T. and J.T. were sleeping in
Ms. Bacus’ bedroom, and K.T. was sitting up in his chair on the living room couch
because he had been having breathing problems. (Trial Tr., p.143, L.14 – p.144, L.3.)
Ms. Bacus testified Mr. Trenkle stated he was tired and wanted to crash out, and
he fell asleep on the couch next to K.T. (Trial Tr., p.144, Ls.15-20.) Ms. Bacus made
sure Mr. Trenkle was asleep, took his cell phone, and began looking through the phone.
(Trial Tr., p.145, Ls.5-8.) Ms. Bacus testified she found a message Mr. Trenkle sent to
another woman, asking to be friends with benefits. (Trial Tr., p.145, Ls.9-14.) She felt
upset and betrayed. (Trial Tr., p.145, Ls.15-18.) Ms. Bacus called the other woman,
who told her nothing was happening between her and Mr. Trenkle. (Trial Tr., p.145,
L.19 – p.146, L.2.) Ms. Bacus then woke up Mr. Trenkle and confronted him about the
message, and they had a verbal fight about the message before Mr. Trenkle went to
S.T.’s room and lay down in her bed. (Trial Tr., p.146, Ls.3-18.)
Ms. Bacus testified she stood over the bed and told Mr. Trenkle to leave the
apartment, and he tried to sleep and told her to leave him alone. (Trial Tr., p.146, L.19
– p.147, L.5.) After that went on for an hour, Ms. Bacus decided to grab Mr. Trenkle’s
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cell phone and throw it out the door so he would go after the phone and she could lock
him out. (Trial Tr., p.147, Ls.6-13.) She told him if he did not leave the apartment, she
would grab his phone and throw it out the door. (Trial Tr., p.147, Ls.14-17.)
On cross-examination, Ms. Bacus testified she felt angry when Mr. Trenkle
showed up when she had asked him not to. (Trial Tr., p.189, L.25 – p.190, L.3.) After
she saw the message on Mr. Trenkle’s cell phone, Ms. Bacus felt very angry, and her
anger was about a seven on a one-to-ten scale. (Trial Tr., p.192, Ls.15-22.) She was
still angry when Mr. Trenkle refused to leave while lying down on S.T.’s bed. (Trial
Tr., p.195, Ls.11-22.) When Ms. Bacus told Mr. Trenkle she was going to grab his cell
phone and throw it out the front door, her anger was at an eight or nine.

(Trial

Tr., p.198, L.17 – p.199, L.2.)
Ms. Bacus testified she grabbed the cell phone, ran to the front door, and opened
the door. (Trial Tr., p.147, Ls.21-24, p.201, L.14 – p.202, L.11.) The front door was
located in the living room, where K.T. was on the couch. (Trial Tr., p.149, Ls.3-7.)
When Ms. Bacus tried to throw the cell phone out the door, Mr. Trenkle grabbed her and
pulled her back into the apartment. (Trial Tr., p.147, L.24 – p.148, L.8.) Both of them
were screaming. (Trial Tr., p.149, Ls.17-25.)
Ms. Bacus testified she and Mr. Trenkle mutually fought for the cell phone on the
floor. (Trial Tr., p.148, Ls.7-8.) They wrestled for the phone on the ground in the room
where K.T. was. (Trial Tr., p.205, Ls.1-12.) At some point, Ms. Bacus decided to drop
the cell phone, and she told Mr. Trenkle at least twice that the phone was dropped and
told him to stop at least once. (Trial Tr., p.148, Ls.10-13, p.151, Ls.19-24.) On crossexamination, Ms. Bacus testified that she decided to drop the phone after a couple

3

minutes of wrestling. (Trial Tr., p.206, L.5 – p.207, L.17.) When Ms. Bacus dropped the
cell phone, Mr. Trenkle did not disengage. (Trial Tr., p.209, Ls.17-20.) Ms. Bacus
testified on direct examination that she was grabbed around the neck and then some
part of Mr. Trenkle’s body hit her on the forehead.

(Trial Tr., p.148, Ls.14-17.)

Ms. Bacus lost consciousness for a couple seconds. (Trial Tr., p.148, Ls.17-18.)
Ms. Bacus testified she did not know or remember what part of Mr. Trenkle’s
body contacted her forehead. (Trial Tr., p.148, Ls.15-16, p.209, L.22 – p.210, L.6.) On
cross-examination, Ms. Bacus did not have an answer for whether she knew that part of
his body intentionally hit her, or whether it was part of the wrestling back and forth.
(Trial Tr., p.210, Ls.8-11.) Ms. Bacus also did not give testimony, on direct or crossexamination, as to how much time elapsed between when she dropped the phone and
when her forehead was hit. (See Trial Tr., p.148, Ls.10-18, p.150, L.15 – p.152, L.6,
p.207, L.21 – p.210, L.20.)
Ms. Bacus testified that when she regained consciousness, Mr. Trenkle was
standing over her. (Trial Tr., p.148, Ls.19-20.) On cross-examination, she testified
Mr. Trenkle was not in contact with her at that time. (Trial Tr., p.210, L.21 – p.211,
L.14.) Ms. Bacus testified she kicked Mr. Trenkle in the groin repeatedly to incapacitate
him. (See Trial Tr., p.148, Ls.20-24.) When she got up and went to her bed, she heard
a shushing noise and perceived blood in her head had travelled downwards. (See Trial
Tr., p.152, Ls.15-23.)
Ms. Bacus testified that, by the next day, she had developed a knot on her
forehead, bruising underneath her eyes, and some bruises on her arms. (See Trial
Tr., p.165, Ls.12-16, p.214, Ls.19-23.) Several days later, Ms. Bacus and both sons
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stayed at a shelter for a night, and then she and all three children stayed for a few days
with friends and later with the youngest’s son’s teacher. (See Trial Tr., p.160, L.22 –
p.161, L.17, p.162, L.7 – p.163, L.8.) When Ms. Bacus went with the children back to
her apartment, Mr. Trenkle was there.

(See Trial Tr., p.163, Ls.9 – p.165, L.5.)

Ms. Bacus also testified Mr. Trenkle had been violent to her before. (Trial Tr., p.168,
Ls.11-13.)
Ms. Bacus testified that she had a scheduled appointment with Joanna Angel
from the Department of Health and Welfare. (See Trial Tr., p.168, L.19 – p.169, L.25.)
When Ms. Angel stated they would take the children away if Ms. Bacus did not report
the domestic incident, Ms. Bacus called the police. (Trial Tr., p.170, Ls.6-19.) The
police talked to Ms. Bacus and photographed her. (Trial Tr., p.170, L.22 – p.171, L.13.)
At that point, she still had bruising and black eyes. (See Trial Tr., p.172, Ls.10-25.)
Ms. Bacus later talked to Detective Monte Iverson and went through a FACES interview.
(See Trial Tr., p.174, L.5 – p.175, L.11.) A doctor diagnosed her with post-concussive
syndrome. (See Trial Tr., p.175, Ls.12-15.) On cross-examination, Ms. Bacus testified
she had told Detective Iverson there were no children in the room at the time of the
incident. (Trial Tr., p.230, Ls.2-21.)
The State charged Mr. Trenkle by Information with domestic violence in the
presence of a child, felony, in violation of Idaho Code §§ 18-918(2), 18-903(a) and 18918(4). (R., pp.56-57.) Before Mr. Trenkle went to trial, the district court ruled that no
witness could testify to any prior acts of violence by Mr. Trenkle against Ms. Bacus,
because the State had not filed an Idaho Rule of Evidence 404(b) (Rule 404(b)) notice
of intent to introduce prior acts. (See R., pp.125-26.) But during the trial Ms. Bacus
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brought up prior acts in her testimony, and the district court granted Mr. Trenkle’s
motion for a mistrial. (See R., pp.130-34.)
Prior to Mr. Trenkle’s second trial, the State filed a notice of intent to introduce
Rule 404(b) evidence, and the district court ruled Ms. Bacus would be allowed to testify
in the State’s case-in-chief that Mr. Trenkle had been violent with her in the past.
(R., pp.150-58, 184-86.)
Mr. Trenkle requested that the district court instruct the jury on defense of
property pursuant to Idaho Criminal Jury Instruction (I.C.J.I.) 1522. (R., pp.147-49.)
During the second trial, the district court decided it would not instruct the jury on
defense of property because the evidence supported that there was a break in the
altercation and the injury to Ms. Bacus’ forehead was after the break and therefore
could not be seen as a reasonable defense of property. (See Trial Tr., p.268, Ls.6-12.)
Mr. Trenkle’s second trial ended in a hung jury after the jury was unable to reach a
verdict. (See R., pp.188-200.)
At Mr. Trenkle’s third trial, the jury heard testimony from Ms. Bacus.

(See

generally Trial Tr., pp.137-236.) Ms. Angel testified she was a nurse reviewer with the
Department of Health of Welfare and had stated when she met with Ms. Bacus she was
obligated to report her safety concerns. (Trial Tr., p.126, L.21 – p.130, L.9.) Ashley
King, M.D., testified she had examined Ms. Bacus at FACES and diagnosed her with
post-concussive syndrome. (Trial Tr., p.237, L.3 – p.241, L.15.)
Detective Monte Iverson with the Boise Police Department testified he spoke with
Ms. Bacus and noted she had black eyes and a small lump on her forehead. (Trial
Tr., p.242, L.21 – p.246, L.4.) The detective obtained a warrant for Mr. Trenkle’s arrest
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and had Mr. Trenkle taken to the detective annex for an interview. (Trial Tr., p.247, L.10
– p.248, L.20.) Detective Iverson testified Mr. Trenkle stated he and Ms. Bacus had a
fight, and that Ms. Bacus was pile driving into him while he was on S.T.’s bed. (Trial
Tr., p.250, L.21 – p.251, L.17.) After Ms. Bacus did that several times, Mr. Trenkle
raised up his fist to get her to stop, and Ms. Bacus landed with her face on his fist during
one of the pile drives. (Trial Tr., p.251, Ls.20-25.) The detective testified that did not
seem like a plausible explanation for the injury to Ms. Bacus. (Trial Tr., p.252, Ls.4-9.)
Mr. Trenkle did not testify.

(Trial Tr., p.264, L.2 – p.265, L.19.) Before the

defense rested, Mr. Trenkle requested the district court give the jury an I.C.J.I. 1522
defense of property jury instruction. (Trial Tr., p.265, L.19 – p.266, L.20.) The district
court had previously denied Mr. Trenkle’s request for a defense of property jury
instruction at the second trial. (See Trial Tr., p.266, L.22 – p.268, L.12.) Mr. Trenkle
asserted the evidence supported the defense of property jury instruction because
Ms. Bacus had testified there was no break in the action before she was hit in the
forehead and she was not sure if the contact come from a purposeful blow. (Trial
Tr., p.268, L.13 – p.269, L.7.) The district court allowed Mr. Trenkle to make arguments
in closing on those points, but denied the request for a jury instruction because “I don’t
believe it’s supported by the evidence.” (Trial Tr., p.269, Ls.19-23.)
The jury found Mr. Trenkle guilty of domestic violence in the presence of a child
with traumatic injury. (R., pp.265-66.) The district court imposed a unified sentence of
fifteen years, with four years fixed. (R., pp.275-78.)
Mr. Trenkle filed a Notice of Appeal timely from the district court’s Judgment of
Conviction and Commitment. (R., pp.280-83.) He also filed an Idaho Criminal Rule 35
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motion for a reduction of sentence (R., pp.288-93), which the district court denied.2
(Order Denying Motion to Reconsider Sentence Pursuant to Idaho Criminal Rule 35,
Oct. 21, 2015.)

On appeal, Mr. Trenkle does not challenge the denial of his Idaho Criminal Rule
35 motion.

2

8

ISSUE
Did the district court err when it denied Mr. Trenkle’s request for an I.C.J.I. 1522
defense of property jury instruction?

9

ARGUMENT
The District Court Erred When It Denied Mr. Trenkle’s Request For An I.C.J.I. 1522
Defense Of Property Jury Instruction
A.

Introduction
Idaho law recognizes that, to prevent an illegal attempt by force to take or injure

property, the person who lawfully possesses the property may use resistance sufficient
to prevent the offense from occurring.

See State v. Walsh, 141 Idaho 870, 877

(Ct. App. 2005) (citing I.C. § 19-202). Mr. Trenkle asserts a reasonable jury could
conclude from the evidence presented that Ms. Bacus was attempting to injure his cell
phone, and that he made contact with Ms. Bacus’ forehead while using resistance
sufficient to prevent that injury to his property from occurring. Thus, the district court
erred when it denied Mr. Trenkle’s request for an I.C.J.I. 1522 defense of property jury
instruction. Further, the State will be unable to prove the error harmless beyond a
reasonable doubt.
B.

Standard Of Review And Applicable Law
Whether a particular jury instruction is necessary and whether the jury has been

properly instructed is a matter of law over which an appellate court exercises free
review. State v. Adamcik, 152 Idaho 445, 472 (2012). As the Idaho Supreme Court has
held, an appellate court “reviews jury instructions to ascertain whether, when
considered as a whole, they fairly and adequately present the issues and state the
applicable law.” Id. (quoting State v. Zichko, 129 Idaho 259, 264 (1996)).
A trial court must instruct the jury on all matters of law pertinent to their
considerations. State v. Severson, 147 Idaho 694, 710 (2009) (citing I.C. § 19-2132).
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The court must honor a party’s request for a specific instruction if that instruction is
“‘correct and pertinent.’” Id. (quoting I.C. § 19-2132). A proposed instruction is correct
and pertinent where: (1) it is a correct statement of the law; (2) it is not adequately
covered by other instructions; and (3) it is supported by the evidence presented. See id.
at 710-711 (citing State v. Olsen, 103 Idaho 278, 285 (1982)).
C.

The District Court Erred When It Denied Mr. Trenkle’s Request For An I.C.J.I.
1522 Defense Of Property Jury Instruction
Mr. Trenkle asserts the district court erred when it denied his request for a

defense of property jury instruction. During the third trial, Mr. Trenkle again objected to
the district court’s decision not to give the jury his previously-requested I.C.J.I. 1522
defense of property jury instruction. (Trial Tr., p.266, Ls.15-18; see R., pp.147-49.)
I.C.J.I. 1522 provides that:
When conditions are present which under the law justify a person in using
force in defense of [another] [the person] [the person's family] [property in
the person's lawful possession], that person may use such degree and
extent of force as would appear to be reasonably necessary to prevent the
threatened injury. Reasonableness is to be judged from the viewpoint of a
reasonable person placed in the same position and seeing and knowing
what the defendant then saw and knew. Any use of force beyond that limit
is unjustified.
(R., p.149.)
The district court stated it would not give a defense of property jury instruction
because “I don’t believe it’s supported by the evidence.” (Trial Tr., p.269, Ls.19-23.)
However, the requested instruction was supported by the evidence presented.
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1.

Mr. Trenkle’s Requested Instruction Was A Correct Statement Of The Law

Mr. Trenkle’s requested instruction was a correct statement of the law. (See
R., p.149.) His requested instruction was taken verbatim from I.C.J.I. 1522. The Idaho
Supreme Court has held that “[t]he I.C.J.I. are presumptively correct.” McKay v. State,
148 Idaho 567, 571 n.2 (2010). “Trial courts should follow the I.C.J.I. as closely as
possible to avoid creating unnecessary grounds for appeal.” Id.
The statutes underlying I.C.J.I. 1522 further show the requested instruction was a
correct statement of the law. Idaho Code § 19-202 provides that “[r]esistance sufficient
to prevent the offense may be made by the party about to be injured . . . [t]o prevent an
illegal attempt by force to take or injure property in his lawful possession.” I.C. § 19202(2). Section 19-202 must be read in conjunction with I.C. § 19-201, see State v.
McNeil, 141 Idaho 383, 385 (Ct. App. 2005), which provides that the party about to be
injured may make lawful resistance to the commission of a public offense. I.C. § 19201(1). Thus, the requested instruction was a correct statement of the law.
2.

Mr. Trenkle’s Requested Instruction Was Not Adequately Covered By
Other Instructions

Mr. Trenkle’s requested I.C.J.I. 1522 defense of property jury instruction was not
adequately covered by other instructions.

Even though the district court permitted

Mr. Trenkle in closing argument to assert that he acted to try to get his cell phone from
Ms. Bacus (see Trial Tr., p.266, L.25 – p.269, L.21, p.294, L.17 – p.296, L.10), it did not
instruct the jury that Mr. Trenkle’s actions could be justified because he was defending
his property.

(See R., pp.243-64; Trial Tr., p.271, L.7 – p.280, L.5.)

requested instruction was not adequately covered by other instructions.
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Thus, the

3.

The Evidence Presented Supported Mr. Trenkle’s Requested Instruction

Contrary to the district court’s ruling, the evidence presented supported
Mr. Trenkle’s requested defense of property jury instruction.

The jury could have

concluded, based upon the evidence presented, that Ms. Bacus was making an illegal
attempt by force to injure Mr. Trenkle’s property, and in response Mr. Trenkle used
reasonable resistance sufficient to prevent the offense about to occur.
Ms. Bacus testified that she was angry with Mr. Trenkle after he came to sleep at
her apartment against her wishes, she discovered his message to another woman on
his cell phone, and he refused to leave the apartment.

(See Trial Tr., p.143, L.5 –

p.147, L.7, p.188, L.9 – p.195, L.16.) Ms. Bacus testified that she decided to grab
Mr. Trenkle’s cell phone and throw it out of the apartment’s front door to get Mr. Trenkle
out of the apartment.

(See Trial Tr., p.147, L.8-13, p.197, L.25 – p.198, L.7.)

Ms. Bacus told Mr. Trenkle she would grab the cell phone and throw it out the door if he
did not leave, grabbed the phone, and ran to the front door. (See Trial Tr., p.147, Ls.1424.) When Ms. Bacus opened the front door and tried to throw the cell phone out the
door, Mr. Trenkle grabbed her and pulled her back into the apartment.

(See Trial

Tr., p.147, L.24 – p.148, L.8.) The two then fought and wrestled over the phone. (See
Trial Tr., p.148, Ls. 8-9, p.204, L.10 – p.206, L.1.) After a couple minutes, Ms. Bacus
dropped the cell phone and told Mr. Trenkle the phone was dropped and he should get
off her. (See Trial Tr., p.206, L.2 – p.207, L.20.) Some part of Mr. Trenkle’s body then
contacted Ms. Bacus’ forehead, and she lost consciousness for a couple seconds. (See
Trial Tr., p.209, L.22 – p.210, L.20.)

When Ms. Bacus regained consciousness,
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Mr. Trenkle was standing above her but was not in contact with her.

(See Trial

Tr., p.210, L.21 – p.211, L.14.)
In light of the above, the evidence presented supported Mr. Trenkle’s requested
defense of property jury instruction. The jury could have concluded that Ms. Bacus was
threatening to injure Mr. Trenkle’s cell phone by throwing it out the door, and that
Mr. Trenkle’s actions were a reasonable response to that potential injury. The evidence
presented also indicated that the potential injury to Mr. Trenkle’s property was imminent,
further supporting the requested instruction.

See Walsh, 141 Idaho at 877 (“The

offense about to be committed must be imminent and the defense is not available after
the offense has already been completed.”) Additionally, the jury could have concluded,
based on the lack of testimony on how much time elapsed between Ms. Bacus dropping
the phone and Mr. Trenkle making contact with Ms. Bacus’ forehead (see Trial
Tr., p.148, Ls.10-18, p.150, L.15 – p.152, L.6, p.207, L.21 – p.210, L.20), that
Mr. Trenkle contacted Ms. Bacus’ forehead immediately after she dropped the phone
and did not hear her announce she dropped the phone. Thus, the evidence presented
supported Mr. Trenkle’s requested defense of property jury instruction.
D.

The State Will Be Unable To Prove That The District Court’s Failure To Give
Mr. Trenkle’s Requested Defense Of Property Jury Instruction Is Harmless
Beyond A Reasonable Doubt
Mr. Trenkle asserts the State will be unable to prove that the district court’s

failure to give his requested instruction is harmless beyond a reasonable doubt. Where
alleged error is followed by a contemporaneous objection and the appellant shows that
a violation occurred, the State bears the burden of proving the error was harmless
beyond a reasonable doubt, based upon the test articulated by the United States
14

Supreme Court in Chapman v. California, 386 U.S. 18 (1967). See State v. Perry, 150
Idaho 209, 227 (2010). “To hold an error as harmless, an appellate court must declare a
belief, beyond a reasonable doubt, that there was no reasonable possibility that such
evidence complained of contributed to the conviction.” State v. Sharp, 101 Idaho 498,
507 (1980) (citing Chapman, 386 U.S. at 24).
The State will be unable to prove, beyond a reasonable doubt, that the district
court’s failure to give Mr. Trenkle’s requested defense of property jury instruction did not
contribute to the conviction. As discussed above, the evidence presented supported
Mr. Trenkle’s requested instruction.

Thus, had the jury been given the defense of

property jury instruction, it could have found that any battery committed by Mr. Trenkle
was justifiable. The State therefore will be unable to prove the district court’s error did
not contribute to the conviction. Thus, Mr. Trenkle’s conviction should be vacated and
the case should be remanded for a new trial. See Adamcik, 152 Idaho at 472.
CONCLUSION
For the above reasons, Mr. Trenkle respectfully requests this Court vacate his
conviction and remand his case to the district court for a new trial.
DATED this 19th day of January, 2016.

__________/s/_______________
BEN P. MCGREEVY
Deputy State Appellate Public Defender
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